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No. 1 170.

IN THE

United States Circuit Court of Appeals

FOR THE NINTH CIRCUIT

HENRY COWELL LIME & CEMENT
COMPANY, a Corporation,

Appellant,!

vs.

GLOBE NAVIGATION COMPANY,'
LTD., a Corporation,

Appellee.

BRIEF OF APPELLANT UPON THE SUF-

FICIENCY OF THE APPELLANT'S
ASSIGNMENT OF ERRORS.

Counsel for appellee in their oral argument dwelt

at some length upon the necessity of an assignment of

errors in admiralty appeals. In similar fashion they

entitle their subsequent brief "Brief of Appellee on the

Necessity and Sufficiency of an Assignment of Errors

on Admiralty Appeals" and devote a considerable por-

tion of the brief to the argument that an assignment

of errors is necessary.



We fear that the Court may possibly be misled into

supposing that there were no assignments of error in

this case. This, however, is not the fact. Assignments

of error were filed and now constitute a part of the

record. (Page 88 of Record.) Accordingly, the only

question is as to the sufficiency of such assignments.

I.

SUFFICIENCY OF THE ASSIGNMENTS OF ERROR.

This cause went to trial in the lower court upon the

libel and answer as filed. The evidence was all intro-

duced at the time of the trial and is set forth in full in

the Record on Appeal. Upon the pleading and the

evidence the Court made its final decree. These were

all the proceedings in the case. The decree was merely

that the libellant recover with interest and costs the

sum demanded by the libel. The case, accordingly, is

the simplest one possible. On appeal the errors urged

in the brief and on the oral argument are simply that

upon the whole record, the pleadings and the evidence

together, the lower court should have decreed in favor

of the respondent instead of in favor of the libellant.

In this condition of affairs w^e assigned as error the

making of the decree in favor of tfie libellant and the

not making of a decree in favor of the respondent.

We respectively submit that these assignments are

sufficient because they are the only assignments that

could be made, and because they point out the very

errors relied upon. We understand this to be the whole

purpose of an assignment of errors, viz. : to point out

the errors relied upon. If the assignment does this, it



is sufficient. If there is any error prior to the final

decree, such, for example, as error in making an inter-

locutory decree or confirming the report of a commis-

sioner, which is relied upon as rendering the final

decree erroneous, such error should, of course, be as-

signed, and the mere assignment of the decree itself

as error would not be sufficient. But where the only

error is the final decree itself, we submit that it is the

only error that can be assigned. That is exactly this

case. There is nothing here except the pleadings, the

evidence, and the final decree. Manifestly the error

must be the decree itself. There is nothing else.

It is true that there was some evidence introduced

at the trial to which we objected, and on appeal we

urged that this evidence was improper and should not

be considered. But we could not assign the admission

of such testimony in the lower court as error, for the

mere erroneous admission of evidence by the lower court

in an admiralty case is not a ground for reversing the

decree on appeal, as in a common-law case. On an

admiralty appeal the cause is tried de novo by the ap-

pellate court and its decision is based upon the whole

record and not upon any error of the lower court in

admitting evidence. This being true, the essential

error which must be relied upon in the appellate court

is the error in the decree itself upon the whole record.

Accordingly, when the assignment specifies the decree

as the error, it specifies the very thing in which the

error consists and the only thing that can be specified.

This view of the mater is borne out by all the authori-



ties we have been able to find that deal with the subject.

Benedict says (Benedict's Admiralty, 3d ed., pp. 369,

370) :—

" Sec. 626. The assignment of errors.—The eleventh
" of the General Rules provides that the appellant 'shall

" 'file with the clerk of the court below, with his peti-

" 'tion for the . . . appeal an assignment of errors,

" 'which shall set out separately and particularly each
" 'error asserted and intended to be urged. No . . .

" 'appeal shall be allowed until such assignment of

" 'errors shall have been filed.' {Coullette v. Thoma-
" son, 2 U. S. App. 221.) The Admiralty Rules do not

" provide for a petition for appeal. But in order to

" follow the words of this General Rule it is well to

" file a simple petition for an appeal.

" Sec. 627. The same.—It is difficult to apply the

" provision for an assignment of errors to an admiralty
" appeal. Let us suppose an admiralty cause, as there

" are many such, in which the only decree is a decree

" that the libel be dismissed—or that the libellant re-

" cover such a sum. What error can be assigned in such
" a case except that the court erred in not deciding the

" case the other way? Or, if the court has written an

" opinion, are errors to be assigned on an opinion? And
" if so, are errors of fact to be assigned, or only errors

*' of law? Suppose, for instance, that the district judge
" discredited the evidence of a witness, is that to be
" assigned as error? What about errors in interlocutory

" orders and decrees, which an admiralty appeal has

" always been held to bring up for review? Or sup-

" pose the decree has gone on the absence of a piece of

" evidence, which, on appeal, the appellant can supply,

" as he has always been allowed to do on an admiralty

" appeal?



" Sec. 628. The same.—In my opinion the practice

of malcing an assignment of errors is inappropriate

to the admiralty. It is appropriate to the common-
law system, in which the theory is that questions of

fact are to be determined by a jury and are not to be

reviewed by the appellate court, whose function it is

only to review the errors made by the judge below,

who has only matters of law to determine. In that

system it is appropriate that the appellant should

specify the erroneous decisions, of which he com-
plains, in an assignment of errors. But in the ad-

miralty the law and the fact are often inextricably

connected, and the old and familiar practice of re-

view in the admiralty, by an appeal which brought

up. the whole case for a new hearing and decision,

has certainly not been improved by this requirement

of an assignment of errors. If this requirement is

fulfilled by assigning for error that the judge decreed

in favor of one party when he should have decreed

in favor of the other, it is a mere useless form. If

anything more than that is necessary, difficulties and

doubts are raised which are not consonant with the

simplicity and directness of the admiralty.

"The practice has not been uniform thus far in the

Second Circuit. In some cases assignments of errors

have been filed which specified various grounds of

error. In other cases assignments of error have been

filed which merely specified as error that the jndge

made the decree which he did make instead of maktni^

a different one. And I know of no case in which

the fact that the assignment of errors was in this

latter form has either prevented the appeal or the

hearing of alt the questions in the cause by the Ap-

pellate Court."



So, also, in the Encyclopaedia of Pleading and Prac-

tice, vol. I, p. 280, note 2, under the head of "Ad-

miralty," in speaking of appeals in admiralty, it is said:

" In admiralty cases, which are frequently mere
" reviews of fact, it is often practically impossible to

" assign minute error to the decree; and in the Second
" Circuit at least the assignment of errors is usually
'' most simple, stating merely that the Court erred in

" decreeing as it did, with the further error that it did
" not decree as the appellant thinks it ought to have
" decreed."

Furthermore, there is a decision by this Court which

is, impliedly at least, a direct authority to the same

effect. In the appeal entitled Ella M. Weisshaar etc.,

Appellant, v. Kimball Steamship Co., Appellee, No.

991, the appellant, as administratrix, had brought suit

against the appellee for damages for the death of the

appellant's intestate. The appellee filed a petition for

limitation of liability, and the decree of the lower court

was upon this petition. The decree granted the prayer

for a limitation of liability and further decreed that

the appellant take nothing by the proceeding, the

ground of this latter ruling being, according to the

opinion of the lower court, that the appellant's intestate

had been guilty of contributory negligence. The ap-

pellant on appeal to this court, upon the question of

the limitation of liability assigned as error merely that

the Court erred in finding that the petitioner was en-

titled to a limitation of its liability. (Page 157 of the

record in that case.) The question of the sufficiency



of this assignment was raised in the appellant's brief.

(See page 3 thereof.) It is, of course, no more specific

than the assignment in this case. Nevertheless this

Court reviewed the matter and reversed the lower court

and held that the appellee was not entitled to any limi-

tation of liability. (128 Fed. 397.) The Court in its

opinion did not mention this question of the sufficiency

of the assignment of error, but nevertheless the question

was presented to it, and when it proceeded to review

the error so assigned it must have held that the assign-

ment was sufficient.

The authorities cited by counsel for the appellee are

none of them in point. In the case of "The Natchez,"

78 Fed. 183, which is the authority chiefly relied upon

by appellee's counsel, the ruling concerned an assign-

ment specifying as error the allowance of certain claims

in the libel. What these claims were or how they were

allowed, or what the objection to them was, does hot

appear. In fact, there is no discussion of the matter

and the facts necessary for determining what the ruling

of the Court really was are not given. The decision

cannot be considered as an authority for anything be-

yond its particular facts, and the facts that appear show

that it was not a parallel case with this one.

Doe v. Waterloo etc. Co., 70 Fed. 455, was not an

admiralty case, and the assignment of error was that

the decree was not sustained by the evidence. This was

held insufficient without stating wherein the decree was

not supported by the evidence. As the decree, of course,

set forth the facts found, the assignment of error should
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have pointed out what particular portion of the decree

was not sustained by the evidence. But in a decree in

admiralty the facts are not set forth and such an assign-

ment of error is impossible. Furthermore, as we have

said, an admiralty appeal is a trial de novo wherein

it differs essentially from the appeal in such a proceed-

ing as Doe v. Waterloo etc. Co.

In Lloyd v. Chapman, 93 Fed. 599, there was no

assignment of error whatever.

Savings etc. Society v. Davidson, 97 Fed. 696, 702, is

of the same character.

McFarlane v. Golling, 76 Fed. 23, merely holds that

assignments of error directed to the opinion of the

lower court are insufficient.

In Dtifour v. Lang, 54 Fed. 913, there were no as-

signments of error whatever.

In Chicago etc. Co. v. Graham etc. Co., 108 Fed. 271,

the Court held merely that assignments of error were

necessary in admiralty appeals. But though the court

so held, it also held that, owing to the previous doubt

in regard to the. practice, it would not disregard any

substantial error in the particular case even though

there was no assignment of error.

These are all of the authorities cited by appellee's

counsel, and we submit that none of them are in point.

Furthermore, our assignments of error are according

to the well-established practice in admiralty appeals.

This appears clearly from the statements found in Bene-

dict and the Encyclopaedia of Pleading and Practice

already quoted. It also appears clearly from the pro-



cedure followed in IVeisshaar v. Kimball Steamship

Co., 128 Fed. 397, previously referred to. Further evi-

dence is found in the record in this Court in the cause

of C. IV. Corsar v. /. D. Spreckels & Bros. Co., No.

1 167, where the same firm, who are counsel here for

appellee and object to our assignments of error, filed

exactly similar assignments. (See page 141 of the

Record in that case.) In fairness we should say that

there are also two additional assignments of error, but

an examination of the record shows at once that they

are merely to matters stated in the opinion of the lower

court. (See page 135 of the Record in that case.)

They are, accordingly, immaterial and were evidently

thrown in merely for good measure.

McFarlane v. Golling, 76 Fed. 23.

We would ask how is it, if the assignments are insuf-

ficient in this case, that the counsel who are now object-

ing to them as so manifestly absurd should have made

identically the same assignments in an appeal which

they took?

We submit, therefore, that in view of the reason of

the matter, in view of the authorities declaring such

assignments to be sufficient, and in view of the practice

of making such assignments, that this Court should not

now hold that the assignments in this case are insuf-

ficient.
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II.

Even if this Court is of the opinion that it should

require more specific assignments than those here, we

respectively submit that while it may enunciate that

rule now to govern appeals hereafter, it should not

enforce it in this particular case.

The sufficiency of the assignment of errors is not jur-

isdictional. It is required merely by the rules of the

Court, which may be set aside by the Court, and the

rules themselves give the Court the right to take notice

of errors not assigned. The assignments in this case

conform to a practice heretofore followed and were

framed in particular reliance upon the statements of

Benedict, who is generally considered as the guiding

star in matters of admiralty practice. Under these

circumstances we believe that in justice this Court

should consider the matters set out in our brief upon

the merits and on the oral argument. The language of

Chicago etc. Co. v. Graham etc. Co., io8 Fed. 271,

274, is most applicable. In that case there were no

assignments of error whatever, yet the Court said:

—

" Our rule eleven reserves to the Court the right to

" 'notice a plain error not assigned,' and in view of the

" doubt heretofore existing in this Circuit with respect

" to the correct practice we are not inclined in this

" case to disregard any substantial error because not

" assigned, assuming that the assignment of errors here

" offered at a new stated term of this Court could not

" be directed to be filed nunc pro tunc as of a day of a
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" prior term at which the appeal was allowed because
" there was no omission to enter anything which had
" actually been done at that time."

III.

But even if the Court should finally consider that

it ought not to consider the errors urged by us because

of the insufficiency of our assignments, nevertheless it

still has the power to grant us the right to amend those

assignments.

Cory V. Penco, 76 Fed. 997.

In view of the fact that the errors urged by us are

not urged here for the first time, but are merely the

defense that was relied upon in the lower court, and

in view of the further fact that the authorities and the

practice are at least some excuse for our assignments of

error, we submit that this Court should not refuse to

review this case without first giving us an opportunity

to file such amended assignments, and in case the Court

concludes that it will not review the case upon the pres-

ent assignments of error we respectfully ask for leave

to file such amended assignments.

FINALE.

Counsel for appellee apologize in their brief for urg-

ing this point upon the Court, advancing as their excuse

the technical attitude assumed by us. To the charge-

that our defense upon the merits was technical, we

replied at the oral argument and have nothing further

to say here, though the mere making of such a charge

is in the nature of an argument upon the merits and is
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without the proper scope of their present brief. But

to the charge of technicality on this point we demur.

Counsel for the appellee did not serve or file their brief

within the time required by the rules of this Court, and

under those rules were not entitled to be heard. The

day before the argument they were informed by us that

we would not take advantage of their failure. In the

court-room, just before the argument, they informed us

that they proposed to object to our assignments of error.

The point was not made in the briefs, and this was the

first time we had any intimation of such a point being

made. Even then we did not object to counsel being

heard upon the merits of the case, as we had a right

to do under the rules of the Court, but only to their

being heard upon this point. In this we think we were

justified, and with all respect to the Court we still

think that it should have held that appellee's counsel

could not present this matter. They were relying upon

a technical construction of the rules of the Court to

prevent the case being heard upon the merits. By the

rules of the Court we had a clear right to prevent their

being heard to advance this, and we do not see why

the rule relied upon by them should hold in their favor

and the one relied upon by us should give way. We
still think that this matter should not be considered

by the Court.

Respectfully submitted.

OLNEY & OLNEY,
Proctors for Appellant and Respondent.


